
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   07/20/17 

 
 

- 1 - 

 1.  TIME:  8:30   CASE#: MSC14-02052 
CASE NAME: WARNER VS. FRY'S ELECTRONICS 
HEARING ON MOTION TO/FOR CONFIRM EXCLUSIVE CONCURRENT 
JURISDICTION IN THIS FILED BY ALEXANDER WARNER 
* TENTATIVE RULING: * 
 

The plaintiff Alexander Warner (“Warner”) is asking the Court to order defendant Fry’s 
Electronics, Inc. (“Fry’s”) to refrain from entering into any settlement or proposed settlement of 
the claim asserted here in any other action under the doctrine of exclusive concurrent 
jurisdiction.  

Exclusive concurrent jurisdiction provides that where two (or more) courts possess 
concurrent subject matter jurisdiction over a cause, the court that first asserts jurisdiction 
assumes it to the exclusion of all others, thus rendering “concurrent” jurisdiction “exclusive” with 
the first court. (Franklin & Franklin v. 7- Eleven Owners for Franchising (2008) 85 Cal.App.4th 
1168, 1175.) (“Franklin”) This is to avoid a situation where parties to the same controversy or 
transaction file separate suits on substantially the same issues that result in conflicting 
judgments. (Id.) 

The fundamental problem with the relief sought by Warner’s motion is that exclusive 
concurrent jurisdiction is a doctrine limited to a situation where the same claim is being asserted 
in different courts. (See Franklin, supra, at pp. 1175-1176.) Here, Warner concedes that the 
PAGA claim he makes in this matter is not made in any other case, except for Waraich. And yet, 
the proposed order states that “[t]his order shall not preclude Fry’s from prosecuting its appeal in 
the 6th DCA in the Waraich v. Fry’s Electronics, Inc..” In other words Waraich – the only case 
that makes the same claim Mr. Warner makes – will move forward; while plaintiff seeks to enjoin 
other cases that do not make the same claim as he makes. The latter is not what is 
contemplated by the doctrine of exclusive concurrent jurisdiction; indeed, it appears to be the 
opposite.  

Warner relied heavily on Franklin for his motion to confirm exclusive concurrent jurisdiction 
in this Court. However, as alluded to above, this case is different, if not opposite, from Franklin. 

In Franklin, the appellants were trying to pursue a related class action claim in San Diego, 
while the judgment from the original trial court in Alameda was on appeal. (Franklin, supra, at p. 
1171.) Therefore, the Alameda County Superior Court enjoined appellants from further 
prosecuting the San Diego suit. (Ibid.) The appellate court affirmed the injunction under the 
doctrine of exclusive concurrent jurisdiction, because the court first asserting jurisdiction (i.e., 
the Alameda Court) over a cause of action assumed it to the exclusion of all other courts. (Id. at 
p. 1175.) 

Here, quite different from Franklin, Warner is not seeking to enjoin other parties from 
litigating the same claim. As Warner has acknowledged, he is not seeking to enjoin Fry’s from 
pursuing its appeal in Waraich. Rather, Warner is seeking to enjoin Fry’s from settling other 
cases in California that are, at the moment, pursuing different claims. Warner admitted that of 
the 13 cases identified on Fry’s Notice of Related Cases, only one of the cases actually involves 
the same PAGA claim that is asserted in this action: Waraich v. Fry’s Electronics, Inc. in Santa 
Clara Superior Court. (Plaintiff Brief, p. 7.) All other “related” actions are, at the moment, 
pursuing different claims from Warner. The Court cannot exercise exclusive concurrent 
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jurisdiction over them under Franklin. Neither the doctrine of exclusive concurrent jurisdiction, 
nor any other of which the Court is aware permits the Court to enjoin the settlement of litigation 
pending in different courts when those cases admittedly do not assert the same claims as are 
asserted here 

It appears that Warner is concerned that Fry’s could, at the time of settlement, seek to 
include the PAGA claim asserted here in one of the 13 other actions and purport to settle 
Warner’s claim in this case. While that concern is, for the moment, speculative, the Court 
understands plaintiff’s concern. Accordingly, the Court orders as follows:  

(1) Warner’s motion is denied. However, this ruling is without prejudice to Warner’s seeking 
this relief again, should the same claim that is asserted in this case be asserted in any 
other case.  
 

(2) If the claim that is asserted in this case is added to any other case – for purposes of 
settlement or any other purpose – Fry’s shall file in this case, within ten (10) calendar 
days, a notice advising the Court and all parties of that fact. At that time, if any party 
wishes, the Court will consider whether it is appropriate for it to exercise exclusive 
concurrent jurisdiction. If necessary, the party wishing the Court to consider that issue 
may apply ex parte to have the Court hear that matter on shortened time. 

 

  

  
 2.  TIME:  8:30   CASE#: MSC14-02052 
CASE NAME: WARNER VS. FRY'S ELECTRONICS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are to appear.  If no one contests the tentative ruling on line #1, they may appear by 
CourtCall. 

  

 3.  TIME:  8:30   CASE#: MSC16-00417 
CASE NAME: BATTLE VS. DEWITT & ASSOCIATES 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLS ACT. 
SETTLEMENT FILED BY PATSY R BATTLE 
* TENTATIVE RULING: * 
 
 The parties are to appear.  The Court has a number of questions, including: 
 

1) Is the average hourly rate $11.30 or $11.50?  The moving papers use both numbers. 
See pages 5 and 10.  Is the $11.50 rate after payment of the expected class award? 
 

2) What provision is made for the 25 potential class members who worked just a few shifts? 
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3) What is the net award per work week? 
 

4) How many hours of pay does that represent on the average? 
 

5) Has notice been given to the Labor and Workforce Development Agency? 
 

6) Was there a bidding process for the selection of the settlement administrator?  Who was 
selected for that job? 
 

7) Why doesn’t the notice describe the additional payment to Ms. Battle for the damage to 
her car? 
 

8) Why is there a 1542 release of certain claims of class members? 
 

9) Is there a need to publish the notice in a language other than English? 
 

10) Is there any agreement about how attorney fees are to be split? 
 

  

 4.  TIME:  8:30   CASE#: MSC16-00417 
CASE NAME: BATTLE VS. DEWITT & ASSOCIATES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 See line #3. 

  

 5.  TIME:  8:30   CASE#: MSC17-00482 
CASE NAME: BOOKER VS. J C PENNEY 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION AND STAY COURT 
PROCEEDING FILED BY J.C. PENNEY CORPORATION, INC., TEPHANIE 
* TENTATIVE RULING: * 
 
 Unopposed motion granted. 
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 6.  TIME:  8:30   CASE#: MSL06-04143 
CASE NAME: STATE FARM VS BLAKE 
HEARING ON MOTION TO/FOR AMEND JUDGMENT FILED BY STATE FARM 
MUTUAL AUTOMOBILE INSURANCE CO 
* TENTATIVE RULING: * 
 
The motion was properly served and appears meritorious.  It is unopposed.  It is, therefore, 
granted. 

  

 7.  TIME:  8:30   CASE#: MSL16-02372 
CASE NAME: KENNETH DEVENERE VS. ANTONIO M 
HEARING ON MOTION TO/FOR AMEND PLDGS & RECLASSIFY TO UNLIMITED 
JURISDCTN FILED BY KENNETH DEVENERE 
* TENTATIVE RULING: * 
 
Plaintiff has withdrawn the motion without prejudice to refiling it.  Therefore the motion is off-
calendar. 

  

 8.  TIME:  8:30   CASE#: MSL16-03953 
CASE NAME: CAPITAL ONE VS BURCH 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CAPITAL ONE BANK 
(USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff Capital One (“Plaintiff”)’s motion for summary judgment is granted.  
 
Plaintiff gave notice of order continuing the hearing to defendant by serving a copy of it on her 
on or before June 22, 2017. Defendant’s opposition to the plaintiff’s notice of continuance of 
motion for summary judgment is denied. 
 
Defendant has filed no substantive opposition to the motion.  The Court has reviewed the 
motion and it appears meritorious.  It is, therefore, granted. 
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 9.  TIME:  8:31   CASE#: MSC14-02068 
CASE NAME: DODSON VS. SECURITY OFFICERS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY BERTHA D DODSON 
* TENTATIVE RULING: * 
 
This motion was continued.  It is set to be heard on August 31, 3017. 

                                            ADD ON 

10.  TIME:  8:35   CASE#: MSC13-01654 
CASE NAME: CITY OF RICHMOND VS CHEVRON 
HEARING ON MOTION TO/FOR DE NOVO REVIEW OF DISCOVERY REF.''S 
06/19/17 ORDER FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
 
The parties are to appear.  Plaintiff shall be prepared to update the Court on the status of the 
production of documents and the creation of a privilege log. 

 


